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THE DEVELOPMENT OF THE HEBREW LAW. 



By Hon. Epaphroditus Peck, 
Bristol, Conn. 



The views of the Old Testament which result from modern 
critical study involve, as does every important change in the 
general intellectual standpoint, elements both of loss and of 
gain. The wholly supernatural sanctity which its pages bore in 
our fathers' thought gave them a tremendous power over their 
beliefs and lives, however much of the superstitious or the 
irrational may seem to us to have been involved in their concep- 
tion. The modern view gives them a different kind of power ; 
not that of the instantaneous, miraculous revelation, written 
word for word by the very finger of God, but that of the vivid, 
human, living record of God's revelation of himself to man, dim 
and partial at the first, growing nobler and clearer from age to 
age, until in the fulness of time there came the full revelation 
in Jesus Christ. 

In no respect is the change of attitude more radical than in 
respect to the Hebrew legislation. In the traditional view the 
law, as a complete and perfected system, with an elaborate 
apparatus of worship and a hierarchy of high-priest, priests, and 
Levites, was miraculously given to Israel at Sinai, dictated by 
God himself, and supplying to the nation civil institutions, legal 
regulations, and a religious system final and unchangeable, not 
only for the present, but for many centuries to come. 

In the modern view the Hebrew law, civil and religious, was 
a natural growth, developing with the nation's growth, adapting 
itself to its changing needs, simple and fragmentary in its earli- 
est form, more complete and elaborate in later centuries, and 
becoming ceremonial and hierarchical in the later days of Jewish 
religious life. 

Thus viewed, the law of the Hebrews becomes normal and 
intelligible; it is brought into clear and tangible relations with 
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the national history ; it is full of human interest, and richly 
repays the study of either jurist or theologian. 

The difficulties which the traditional view of the law involved 
can hardly be realized except upon a careful comparison of the 
laws of the Hexateuch with the history contained in the follow- 
ing historical books. The result of such a study can be summed 
up in a sentence ; there is not a trace in the historical books of 
the existence of such a system of law as we find embodied in 
the legislative books. 

A few instances will illustrate this statement. In Leviticus 
the Passover and the great Day of Atonement are the culminat- 
ing features of the religious ceremonial. So we find them 
regarded in Jesus' day, and in the argument from the law made 
by the writer of the epistle to the Hebrews. But in the histori- 
cal books, outside the Hexateuch, we find no record of the 
existence of either institution until the religious revolution under 
Josiah. Indeed, it is then expressly stated that the Passover 
had not been observed since the days of the judges. 1 

The use of the high places for worship was emphatically pro- 
hibited, and the central sanctuary made the exclusive place of 
worship in Deuteronomy, 2 and in Leviticus 3 the local sacrifices 
are contemptuously characterized as "sacrifices to the he-goats" 
(R. V.), or "to devils" (A. V.); but in the history Samuel, 4 
David, 5 Solomon, 6 Asa, 7 Elijah, 8 and Azariah, 9 to mention only 
those rulers who are classed as faithful followers of Jehovah, 
sacrificed on the high places and erected the local altars ; and 
when this hilltop worship was prohibited by Hezekiah, it was 
regarded by his opponents as an abandonment of Jehovah's 
service. 10 

By the law, the ark was to be kept in the holy of holies, 
never to be approached by any mortal, save only by the 
high-priest once a year in the solemn service of the Day of 

1 2 Kings 23 : 22. 6 1 Kings 3 : 4. 

2 Deut., chap. 12. J 1 Kings 15 : 14. 

3 Lev. 17:7 8 I Kings 18 : 19, 32. 
* I Sam. 7:9, 17; 9:14; II : 15. »2 Kings 15:4. 

5 2 Sam. 24:18, 25. I0 2 Kings 18 : 22. 
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Atonement ; but in the historical narratives we find it placed in 
a room used for sleeping," carried into the field as a battle-flag, 12 
kept in a dwelling-house, 13 and bringing to the house Jehovah's 
blessing. 

In the existing text of the decalogue the making or worship- 
ing "the likeness of any form that is in heaven above, or that 
is in the earth beneath, or that is in the water under the earth," 
is strictly prohibited ; but almost immediately after the giving of 
the law we find Moses setting up a brazen serpent for the adora- 
tion and prayer of the people, which continued to be an object 
of worship till the same iconoclastic reign of Hezekiah, when 
the reformer broke it in pieces, and declared that it was only " a 
piece of brass." 14 

Was Samuel, the revered spokesman of Jehovah ; was David, 
who sang the praise of the law and the delight of its study ; was 
Solomon, who made the building of the temple, its sumptuous 
equipment, and the magnificence of its services, the supreme 
achievement of his reign, wholly ignorant of the most emphatic 
provisions of that law, and of the religious system so minutely 
described therein ? 

Difficulties as great meet us in comparing different parts of 
the law with each other. Are the simple altar of earth or unhewn 
stone of Exod. 20 : 24, 2 5 , and the splendid ecclesiastical furniture 
of Exod., chaps. 25-30, really the simultaneous requirement 
of Jehovah for the performance of his sacrifices, or are there 
centuries of churchly growth between them ? 

In Deuteronomy priest and Levite are synonymous terms ; IS 
in Leviticus the Levites are a lower order, mere servants of the 
sanctuary, and the awful sin of their presuming to perform the 
service of the altar is taught by the story of Korah.' 6 

The true solution of these difficulties, and of the countless 
others of which these are but an illustration, lies in the fact, 
established by modern study of the legal books, that Israel's 
law was not a single creation, wholly abnormal and supernatural, 

11 I Sam. 3:3. "2 Kings 18 : 4 ; R. V., marg. 

12 1 Sam., chap. 4 and 14 : 18. »s For example, Deut. 18 : 1-8. 
•3 1 Sam. 7:1; 2 Sam. 6:11. l6 Numb. 16:8-10. 
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but that it grew up from age to age with the changing needs 
and the advancing culture of the nation, and with the increasing 
power and class-assertiveness of the priests, by whom it was, for 
the most part, preserved and modified. This modification took 
place, not by deliberate forgery, or by fraudulent tampering 
with the sacred records, but by the same process of insertion, 
incorporation of new material when copies were made, and edit- 
ing by successive generations, which all much-used and living 
documents underwent in the days of manuscripts reproduced 
from time to time by hand, when the modern sense of literary 
proprietorship, and of the finality of a completed book, was 
wholly non-existent. 

Growth of the law by judicial decisions in litigated cases, so 
familiar to us in modern jurisprudence, was known also in Jew- 
ish legal history. The case of Zelophehad's estate, which twice 
went to the highest court of appeal (Numb., chaps. 27 and 36) , and 
in which the succession of daughters to their father's estate 
when there were no sons was established, and qualifications 
afterward made to the rule, is a striking example of "case law." 
Again, the provision for a particular instance of accidental 
homicide in Deut. 19:5 has very much the appearance of being 
a rule established in some actual case. 

Scholars find in the Hebrew law three great stages of codifi- 
cation ; one embodying the law as it stood at or soon after 
Moses' time, one the code of Josiah's reign, and one the post- 
exilic code introduced by Ezra and Nehemiah. This result of the 
study of the codes themselves is singularly confirmed by the 
record in the historical books of a great ceremony of adoption 
of the law and consecration of the people thereto at each of the 
three epochs. Moses established the blood-covenant between 
Jehovah and the people, and pledged them to obey "the book 
of the covenant." 17 Josiah, at a great convocation of the people, 
pledged himself and them to "the book of the covenant which 
was found in the house of Jehovah," and forthwith renewed 
even more thoroughly the revolutionary reforms of his great- 
grandfather Hezekiah. 18 Ezra published with similar solemnity 
"the book of the law of God." 19 

»» Exod. 24 : 1-8. lS 2 Kings, chap. 2^?. « Neh., chap. 8. 
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According to the belief of modern scholars, these three 
books were not the same, but each was the text of the law as it 
existed at the period of publication. 

The first is believed to have been substantially Exod. 20 : 22 — 
23:33, known as the "book of the covenant ;" the second, 
the book of Deuteronomy ; and the third, the Levitical code, 
including Exodus from chap. 25 to the end, the body of Leviticus, 
and the legislative portions of Numbers. 20 These three codes 
are closely associated with the historical documents known to 
students as JE, D, and P respectively. Let us look at each of 
the codes in turn. 

1. The book of the covenant. — The peculiarity of this body of 
law is its simple and primitive character. The altar, to be 
erected for sacrifice wherever Jehovah had signally blessed the 
worshiper, was to be of earth or of rough stone ; 21 the only prop- 
erty mentioned is agricultural ; the rules for the decision of legal 
controversies are extremely primitive and naive. 21 In the law 
of homicide 23 we see the germ of the later institution of the 
cities of refuge ; in the law of the sabbatical year of freedom, 24 
the germ of the later Year of Jubilee; in the command, "and 
ye shall be holy men unto me ; therefore ye shall not eat any 
flesh that is torn of beasts in the fields," appears the germ of 
the law of holiness, which makes so important a part of 
Leviticus. 

But the most interesting part of this code for the student of 
Jewish religion is the law of the festivals. 25 Here we find no 
Passover, no Day of Atonement, but three simple agricultural 
festivals : the Feast of Unleavened Bread, commemorative of the 
exodus ; the Feast of the Firstfruits of the harvest ; and the Feast 

10 The decalogue, Exod. 20 : 1-17, presents problems of its own, which will be 
only briefly referred to here. If any part of this is Mosaic, it can be only the concise 
headings, e.g., "Thou shalt not make unto thee any graven image;" "Thou shalt not 
take the name of Jehovah thy God in vain ; " " Remember the sabbath day to keep it 
holy." The hortatory epilogues are evidently Deuteronomic in both style and thought. 
Many critics regard Exod. 34 : 12-27 as a priestly version of the decalogue. 

" Exod. 20 : 24, 25. 

" See particularly Exod. 21 : 18-36. a< Exod. 21 : 2-6. 

** Exod. 21:12-14. »5 Exod. 23:14-17. 
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of the Ingathering, or completed harvest. Nothing could be 
more simple, more natural in a primitive agricultural com- 
munity, more free from ecclesiasticism or institutionalism. The 
first and last have much resemblance to the Fast Day and 
Thanksgiving Day of early New England. 

2. The deuteronomic code. — In Deuteronomy we have the 
Hebrew law in its best estate ; developed to meet the needs of 
a mature nation, but not yet degenerated into the artificial cleri- 
calism of Leviticus. The time, however, is one of national 
decline, rather than of advance, and the deuteronomic writers 
seek by reviewing the blessings conferred by Jehovah in the 
nation's history, by recalling the national covenant with God, by 
all the persuasiveness of argument and oratory, to enforce and 
win obedience to his law. It is history reviewed by an earnest 
preacher, and the law impressed upon the conscience by all the 
resources of rhetoric and persuasion. "For what great nation 
is there that hath a god so nigh unto them as Jehovah our God 
is whensoever we call upon him ? And what great nation is 
there that hath statutes and judgments so righteous as all this 
law, which I set before you this day?" 26 "Jehovah thy God 
is a merciful God; he will not fail thee, neither destroy thee, 
nor forget the covenant of thy fathers which he sware unto 
them." 27 "Thou shalt love Jehovah thy God with all thy heart, 
and with all thy soul, and with all thy might." 2S "The eternal 
God is thy dwelling-place, and underneath are the everlasting 
arms." 29 In such earnest and impassioned tones speaks the 
lawgiver. 

The needs of the time called for one important change in 
the religious customs of the people. The great rebellion had 
already taken place ; Jeroboam and the ten tribes had broken 
away from the legitimate throne, and from David's capital, Jeru- 
salem ; to the rival capital in the north they had added rival 
sanctuaries, with calves of gold to represent Jehovah, and an 
irregular priesthood and order of festivals. 3 " To the priests and 

26 Deut. 4:7,8. 

2 ? Deut. 4:31. =» Deut. 33 : 27. 

38 Deut. 6:5. *" I Kings 12 : 28-33. 
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devout people of Judah patriotism as well as religious ortho- 
doxy now required the exaltation of the claims of the legitimate 
capital and the true temple. Religious zeal must be concentrated 
about the central sanctuary, and from this feeling grew up the 
prohibition of the time-honored sacrifices on the high places 
and at the local altars. This reform had already been attempted 
by Hezekiah ; doubtless it was even then the unwritten law of 
the religious leaders of Judah ; and when, three generations 
later, the book of the law was brought out from the temple, its 
first chapter of actual legislation contained the condemnation of 
the high places, with their "pillars," and "Asherah," and the 
establishment of the temple at Jerusalem as the sole place of 
sacrifice. 31 This new law, like all the Hebrew legislation, was 
carried back in theory and in form to Moses, and given as if 
from his mouth. Second Kings, chap. 23, narrates in detail the 
carrying into effect of this religious revolution. 

In other respects Deuteronomy bears much the same rela- 
tion to the book of the covenant that the present revised stat- 
utes of one of our states might bear to the laws of the same 
state a century ago : a great addition of detail, a development 
of single injunctions into complex regulations, the transforma- 
tion of crude institutions into a more highly developed form, 
the predominance of a commercial instead of a purely agricul- 
tural spirit. 

The right of the man who had slain another by accident to 
flee to the altar 32 has now led to the establishment of three cities 
of refuge, and the distinction between intentional and accidental 
homicide is defined and illustrated at some length. 33 The release 
of the Hebrew slave in the sabbatical year has been expanded 
into a universal law of release of obligations. 34 The prohibition 
of the eating of diseased flesh is still retained, 35 but is now only 
a single item in a detailed schedule of meats permitted and 
meats prohibited. 36 

The feasts also have suffered change, both in character and 
in name. Unleavened Bread has become the minor part of a 

3'Deut., chap. 12; 16:21,22. 33Deut. 19: 1-13. 35Deut. 14: 21. 

3 2 Exod. 21 : 12-14. MDeut., chap. 15. 3«Deut. 14 : 1-21. 
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festival whose more important part is the Passover; Firstfruits 
has been postponed seven weeks, probably to obtain more leisure 
for its celebration, and become the Feast of Weeks ; Ingathering 
has become a week-long feast, with the new title of Tabernacles 
or Booths." 

Laws of divorce, 38 laws for the relief of the poor, 39 laws to pre- 
vent oppression 40 and usury, 41 show a considerable growth of 
social evils. The sorely felt abuses of the royal power, 42 and the 
heathenish practices learned from their neighbors, 43 are rebuked, 
and the priesthood, "even all the tribe of Levi," have a regular 
provision for their support. 44 

To this noble code of the best days of Judaism were attached 
prologues and epilogues containing characteristic oratorical and 
poetic pieces, which celebrated Jehovah's goodness to the people, 
and their deliverances "in the days of old." 

3. The Levitical code. — Our existing text of the Levitical 
code is not so compact as that of Deuteronomy. In Exodus and 
Numbers it is broken up and interspersed with historical narra- 
tive, and in Leviticus there are various somewhat loosely joined 
sections. 

The spirit is quite different from that of Deuteronomy. 
Instead of patriotic and fervent oratory, we have here the formal, 
ritualistic spirit of a decadent priesthood. The furniture, the 
vestments, the hierarchy, of the sanctuary are the things of pre- 
eminent interest. The sanctity of the central sanctuary is even 
more dwelt upon than in Deuteronomy. In one statute all 
slaughter of animals, except ceremonially at the temple, is pro- 
hibited under penalty of death. 45 When we pass from the simple 
altar of the book of the covenant to the elaborate specifications 
of ecclesiastical furniture, jewelry, vestments, and ceremonial of 
Exod., chaps. 25-30, we seem to be in the atmosphere of a remote 
century, as far removed from the original as is a ceremonial 
high mass at the Vatican from the Lord's Supper of the apos- 
tolic age. 

» Deut. 16:1-17. 40 24:io-i5. «i8:o-I4. 

#24: 1-4. « 23: 19, 20. +» 18: 1-5. 

3924:19-22. « 17: 14-20. « Ley. 17 : 3-5. 
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In the first seven chapters of Leviticus the five modes of 
sacrifice — burnt-offering, meal-offering, peace-offering, sin-offer- 
ing, trespass -offering — are carefully defined, distinguished, and 
regulated in detail. In chaps. 11-15 are the half-religious, half- 
sanitary laws of purification; in chap. 16, the rubric for the 
Day of Atonement, with its remarkable sacrifice of two goats, 
one to Jehovah and one to Azazel (R. V.), and its symbolic 
remission of the nation's sins. 

In chap. 23 we find the last development of the order of 
festivals, expanded to eight now instead of three. Here the 
Feast of Firstfruits of the book of the covenant and the post- 
poned Feast of Weeks of Deuteronomy are combined, so that at 
the actual time of the beginning of harvest a simple and brief 
offering is to be made, and seven weeks thereafter a second 
offering made at the holy convocation of Pentecost. To the 
Feast of Harvest or Tabernacles, on the fifteenth day of the 
seventh month (which, with its transference to a fixed date, has 
lost its harvest character and become a merry picnic festival in 
commemoration of the nomadic life of the wilderness), 46 has 
been added the Day of Atonement on the tenth day, and a 
solemn convocation to usher in the sacred month, on the first day. 

To the sabbatical year of Exodus and Deuteronomy is added, 
after seven times seven years have passed, the Year of Jubilee, 
the enforcement of which was attended with difficulties, indicated 
perhaps by the exception that is made in the code itself as to 
dwelling-houses in cities, which might be conveyed in perpetuity, 
and not "go out in the Jubilee." 47 

The law of homicide, which we have noticed in the two 
earlier codes, has now received a yet further development. 48 
There are now six cities of refuge instead of three as in Deuter- 
onomy ; the use of deadly weapons is particularly dwelt upon as 
conclusive evidence of criminal intent ; at least two witnesses are 
required for conviction ; the taking of ransom is prohibited ; and, 
most important of all, a tribunal is provided to determine the 
question of guilt or innocence "between the smiter and the 
avenger of blood." 49 

46 Lev. 23 : 39-43. ■"Numb., chap. 35. 

4 ? Lev. 25 : 29, 30. «» Numb. 35 : 12, 24, 2";. 
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The law of holiness or ceremonial purity, germinating from 
Exod. 22: 31, and expanded to a half-chapter in Deuteronomy, 
has now become a code of itself, with laws of clean and unclean 
animals, and of ceremonial purification, covering five chapters; 5 " 
and the thought of the especial holiness of God's people is made 
the fundamental theme of the code of miscellaneous laws which 
follows. 

The separation of the Levitical priesthood into two orders 
has already been mentioned, and it is easy to see how that 
separation grew out of the prohibition of the local sacrifices 
made by the deuteronomic code. The great body of country 
priests who had hitherto officiated at the local altars were by 
that legislation deprived of their functions and livelihood. On 
the other hand, the revenues and importance of the sons of 
Zadok, who had been the temple priests since Solomon's time, 
must have been greatly increased. The injunction that the 
country priests should be allowed to remove to Jerusalem, and 
share in the services and revenues of the temple, 51 was likely to 
receive little favor, and but a grudging and scanty obedience, 
from the favored priests of the temple. Little wonder that the 
country priests rebelled against this legislation so injurious to 
them, and clung to the forbidden shrines. For this contumacy 
Ezekiel, the priestly prophet of the exile, declared their 
degradation to be mere ministers of the temple and servants 
of the sons of Zadok ; 52 and in Leviticus we find this distinction 
firmly established, carried back in the text of the law to the 
time of Moses, and enforced by the story of Korah's fate. 

The desolation and the hopes of the same exilic time are 
clearly shown in the chapter of blessings and warnings which 
constitutes a kind of epilogue to Leviticus, in which the writer 
mourns over the scattering of Israel among the nations, the 
desolation of the land, when it should have rest to compensate 
for the neglected rest of the sabbatical years, 53 and utters the 
lingering hope that even yet there should be a place for repent- 
ance and a hope of restoration. 54 

s°Lev., chaps. 11-15. s a Ezek. 44 = 10-16. 

5' Deut. 18 : 6-8. 53 Lev. 26 : 35. s « Lev. 26 : 40-45. 
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Thus we have seen the gradual transformation of civil and 
ecclesiastical institutions and laws from the exodus to the 
restoration ; the simple, brief, primitive statutes of the tribes 
still living a nomadic life in the wilderness, or just settled in 
Canaan, forming the first stratum ; the rhetorical legislation of 
Deuteronomy, with its more mature institutions, its nicer legal 
distinctions, and its constant enforcement of the law by appeals 
to the national history and conscience, the second ; and the 
priestly, ritualized, institutional law of the exilic and post-exilic 
time, the third. 

The spirit of the last code we find still further formalized, 
and still more barren of spiritual life, in the priests, scribes, and 
Pharisees of our Lord's day ; and the nobler, prophetic spirit 
which breathes through Deuteronomy, and which afterward 
became the counter religious force in Israel, representing 
through the voices of the prophets the ethical, spiritual side 
of religion, as the priests represented the formal, institutional 
side, we find in its highest and perfect development in the life 
and words of our Lord himself. 



